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Division of Marital Estate in Divorce
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When are trusts interests included in the
Marital Estate?
Present Interests vs. Mere Expectancies
Discussion of Relevant Case Law
Drafting Recommendations
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Hypothetical
•

•

•
•
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Mr. and Mrs. Smith come into your office for an initial
estate planning consultation. They have assets of
approximately $15 million.
They have two children, one of whom was recently
married without a prenuptial agreement. They want to
set up an estate plan, including an inter vivos
irrevocable trust for the benefit of their children and
future generations.
Protecting their assets from a divorcing daughter-inlaw or son-in-law is of significant importance to them.
What do you advise them?
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Division of Marital Estate in Divorce
•

Probate Court Judge has broad authority
to divide marital property in divorce
under M.G.L. c. 208, § 34
 Many factors that the Court can consider
 Concept of “equitable” vs. “equal” division
 Based upon a partnership theory of marriage
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What is the Marital Estate?
•

M.G.L. c. 208, § 34 defines marital
estate
 Includes “all vested and non vested benefits,
rights and funds accrued during the marriage”
including but not limited to “retirement
benefits…pension, profit-sharing, annuity,
deferred compensation and insurance”
 Includes “all property to which a party holds title,
however acquired”1
1 Williams v. Massa, 431. Mass. 619, 625 (2000)
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Inclusion of Trusts Interests in Marital Estate
•

Includes any trust interest that is a “fixed
and enforceable property right”2
 Vested interests treated differently from
speculative/contingent interests

2 Lauricella v. Lauricella, 409 Mass. 211, 213 (1991); D.L. v. G.L, 61 Mass. App. Ct. 488, 499 (2004)
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Expectancies
•

Marital estate does not include “mere
expectancy under an inheritance or will”3
 But Court may consider expectancy in dividing
marital estate
 E.g. potential inheritance from parents or
grandparents
 Discussion of Vaughan affidavits4

3 Davidson v. Davidson, 19 Mass. App. Ct. 374, 488 (2004); Williams v. Massa, 431 Mass. 619, 629 (2000)
4 Vaughan v. Vaughan, SJC Single Justice, No. 91-485 (1991) (unpublished)
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When is a trust interest “fixed and enforceable”?
•

Trust with ascertainable standard:
 Beneficiary has a present, enforceable interest
 Right to compel a trustee to make a distribution
 Trustee obligated to make distributions to
maintain beneficiary’s standard of living5

5 Comins v. Comins, 33 Mass. App. Ct. 28, 30-31 (1992)
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When is a trust interest “remote and speculative”?
•

Trust with wholly discretionary standard:
 Beneficiary has no present right to the trust
property 6
 Can’t compel a distribution
 Contingent remainder interest in trust or interest
subject to divestment upon exercise of
testamentary power of appointment – less likely
to be included in marital estate7

6 D.L. v. G.L, 61 Mass. App. Court 488, 496-497 (2004)
R.L., 55 Mass. App. Ct. 880 (2002)
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Pfannenstiehl v. Pfannenstiehl8
•

Divorcing husband was the beneficiary of an
irrevocable spendthrift trust established by his
father in 2004 for the benefit of father’s issue
 Trustees were husband’s brother and a family attorney
 stopped making distributions to Husband before divorce
 continued making distributions to his siblings

8 Pfannenstiehl v. Pfannenstiehl, 475 Mass. 105 (2016)
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Pfannenstiehl v. Pfannenstiehl: Continued
•
•

Mixed distribution standard
Wife argued that Husband had a present,
enforceable right to trust property
 Argued trust had ascertainable standard

•

Husband argued he had no interest in the trust
 Argued trust was wholly discretionary
 Open class of beneficiaries
 Asked the Court to consider Settlor’s intent
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Pfannenstiehl v. Pfannenstiehl: Continued
•

SJC held that husband’s interest in the
trust was too remote and speculative to
include in marital estate

•

SJC noted that the trust may be
considered an expectancy in division
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Drafting the Smith’s Estate Plan
•

•

Same considerations for irrevocable inter vivos
trusts and trusts distributed at survivor’s death
Avoid creating any “fixed and enforceable”
property right





Lifetime trusts for children
No automatic distributions
No withdrawal rights
Not easy to value any beneficiary’s interest with
open class of beneficiaries
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Drafting the Smith’s Estate Plan
•
•
•

Choice of Trustee
Spendthrift Clause
Statement of Settlor’s intent
 Intends assets to be protected from a divorcing
spouse
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Drafting the Smith’s Estate Plan
•
•

Create flexibility for the future
Limited Power of Appointment
 only give child testamentary power of appointment
in favor of issue
 If including spouses consider limiting to income interest

•

Include decanting power
 May be questions about extent decanting power
removes assets from marital estate9

9 Ferri v. Powell-Ferri, 476 Mass. 651, 665 (2017) (Gantz, C. J., concurring)
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The Known Unknown: Ferri v. Powell-Ferri
•

A Connecticut Divorce case involving a
Massachusetts irrevocable trust.
Trustees decanted after beneficiary’s
spouse filed for divorce.

•

 Trustees claimed the trust was “under attack” and
decanted to shield the trust assets.

•

SJC of Massachusetts held:
 The Trustees had the power to decant;
 The Court may consider the settlor’s affidavit to
determine intent.
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Ferri v. Powell-Ferri Continued
•

What does this mean?
 Does this case create a duty to decant?
 Should public policy prevent a Trustee from
decanting for the express purpose of protecting
those assets in a divorce proceeding?
 What, if any, are the unintended tax consequences
of such a power?
 To be continued…
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What can the Smith’s do to protect their
assets?
“The pessimist complains about the wind;
the optimist expects it to change; the realist
adjusts the sails.” Arthur Ward
 What are their planning goals?
 Is a post-nuptial agreement a possibility?
 The laws are constantly changing, the plans need to
incorporate flexibility.
 Limit “fixed and enforceable” property rights.
 Consider the different powers given to beneficiaries
and trustees.
 Choose your trustee wisely.
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