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COMMENT 

This provision is consistent with present Massachusetts law. 

Section 812. Collecting trust property. 

' r o')I - [.;r ~r:,tr-r~) 

A trustee shall take reasonable steps to compel a former trustee or 
other person to deliver trust property to the trustee and to redress a breach 
of trust known to the trustee to have been committed by a former trustee. 

COMMENT 

This provision is consistent with present Massachusetts law. The Committee 
believes that the "reasonable" standard allows a trustee not to pursue an uneconomic 
claim. 

Section 813. Duty to inform and report 

(a) A trustee shall keep the qualified beneficiaries of the trust 
reasonably informed about the administration of the trust. Unless 
unreasonable under the circumstances, a trustee shall promptly respond to 
a qualified beneficiary's request for information related to the 
administration of the trust. 

(b) Within 30 days after acceptance of the trust or the trust 
becomes Irrevocable, whichever is later, the trustee shall inform, in writing, 
the qualified beneficiaries of the trustee's name and address. The 
information shall be delivered or sent by ordinary first class mail. 

(c) A trustee shall send an account to the distrlbutees and 
permissible distributees of trust income or principal and to other qualified 
beneficiaries who request it, at least annually and at the termination of the 
trust. The account of trust income and principal may be.formal or informal, 
but shall include information relating to the trust property, liabilities, 
receipts and disbursements, including the amount of the trustee's 
compensation, a listing of the trust assets and, if feasible, their respective 
market values. 

(d) A beneficiary may waive the right to a trustee's account of trust 
income or principal or other information otherwise required to be furnished 
under this section. A beneficiary, with respect to future accounts and other 
information, may withdraw a waiver previously given. A waiver of a 
trustee's account or other information shall not relieve the trustee from 
accountability and potential liability for matters that the account or other 
information would have disclosed. 

COMMENT 

The Committee substantially pared down the notice and information provisions of 
this section, and initially deleted the requirements that a trustee ( l) notify qualified 
beneficiaries within 30 days of appointment and (2) furnish a copy of the trust instrument 
on request. However, because the Probate Code was subsequently enacted and contained 
provisions similar to those the Committee deleted from Section 813, the Committee 
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reconsidered its position and chose to add paragraph (b) (as modified) to the section. 
That paragraph requires notice to qualified beneficiaries within 30 days of appointment 
(or when the trust becomes irrevocable). but the notice need contain only the name and 
address of the trustee. Although the Committee did not restore the requirement that the 
trustee furnish a copy of the trust instrument upon request, the Committee recognizes that 
such a requirement is implicit in the language of paragraph (a) absent unusual 
circumstances or a prohibition in the trust instrument itself. 

Subsection (d) permits a beneficiary to waive the right to an account, and a waiver 
previously given may be withdrawn. The Committee added a provision to clarify that a 
waiver does not relieve the trustee from accountability and potential liability for matters 
the account or other information would have disclosed. 

Section 814. Discretionary powers; tax savings 

(a) Notwithstanding the broad discretion granted to a trustee in the 
terms of the trust, including the use of such terms as "absolute", "sole" or 
"uncontrolled", the trustee shall exercise a discretionary power in good 
faith and in accordance with the terms and purposes of the trust and the 
Interests of the beneficiaries. 

(b) Subject to subsection (d), and unless the terms of the trust 
expressly Indicate that a rule in this subsection shall not apply, the 
following rules shall apply: 

(1) a person other than a settlor, who is a beneficiary and trustee of 
a trust that confers on the trustee a power to make discretionary 
distributions to or for the trustee's personal benefit may exercise the power 
only in accordance with an ascertainable standard; and 

(2) a trustee shall not exercise a power to make discretionary 
distributions to satisfy a legal obligation ,_of support that the trustee 
personally owes another person. 

(c) A power that is limited or prohibited by subsection (b) may be 
exercised by a majority of the remaining trustees whose exercise of the 
power is not so limited or prohibited. If the power of all trustees is so 
limited or prohibited, the court may appoint a special fiduciary with 
authority to exercise the power. 

(d) Subsection (b) shall not apply to: 

( 1) a power held by the settlor's spouse who is the trustee of a trust 
for which a marital deduction was previously allowed; or 

(2) any trust during any period that the trust may be revoked or 
amended by its settlor. 
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I. With respect to each trust hereunder, the decisions, actions and 

non-actions of the Trustees of said trust on all matters connected therewith shall be 

conclusive and binding on all persons who have or may have a beneficial interest in said 

trust. 

2. A Trustee shall not be liable for the default of any predecessor or 

other Trustee, for leaving property in the hands of any other Trustee or for any error of 

judgment or law on his own part, but he shall be liable only for his own wilful default. 

3. Any Trustee or any firm, corporation or association in or with which 

he is in any way interested or connected may act as attorney for, deal and contract with 

and be employed by the Trustees, and any Trustee, or any director, officer or employee of 

a corporation acting as a Trustee, may be in any manner interested in or connected with 

any corporation, association or business in which any trust is directly or indirectly 

interested, all in the same manner and with the same freedom as though not a Trustee or 

the director, officer or employee of a corporation acting as a Trustee and without 

accountaQility for any profit, benefit or compensation received in connection with any 

such action, dealing or relationship, none of which shall be void or voidable. 

4. Except as otherwise provided herein, any Trustee may from time to 

time by written power of attorney delegate all or any of his powers, whether discretionary 

or otherwise, to any other Trustee for a period of not more than six months at a time; any 

such delegation may be renewed by successive powers of attorney and may be revoked. 

TWENTY-FIRST: Accounts and Notice. 

1. Accounting for Revocable Trust. During the life of the Donor, the 

Trustees shall render an account of their administration of the trust to the Donor at such 

times as the Donor or the Donor's conservator shall in writing request; provided, 
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however, that the Trustees may at any time or times render an account to the Donor, if the 

Donor is oflegal capacity, or to the Donor's conservator, even though the Donor does not 

request the same. The Donor shall be deemed to have approved an account if the Donor 

or such conservator assents to the account in writing or does not give written notice to the 

Trustees of an objection to the account within ninety days after the date on which the 

account is rendered. 

2. Accounting for Irrevocable Trusts. After the death of the Donor, the 

Trustees of each trust hereunder shall each year prepare an account of their 

administration of said trust and give notice to each person entitled thereto as hereinafter 

provided that the account has been prepared and that a copy thereof will be furnished 

upon request in writing. Said notice shall be given by mail or delivery to (i) each person 

entitled or eligible to receive net income from said trust at the time at which said notice is 

given who is then of legal capacity [and has attained the age of _J and (ii) to the 

conservator of each person entitled or eligible to receive net income from said trust at the 

.. $ime at which said notice is given who is then under conservatorship. A person to whom 

notice of an account is given shall be deemed to have approved the account if he assents 

to the account in writing or if he does not give written notice to the Trustees of his 

objection to the account within ninety days after the date on which said notice is given, 

even though said person does not request a copy of the account as herein provided. 

3. Approval of Accounts. The approval of any account of any trust as 

hereinabove provided, during the Donor's lifetime by the Donor or the Donor's 

conservator, or after the death of the Donor by a majority of the persons entitled to 

receive notice of the account as hereinabove provided, shall constitute a full and complete 

discharge to the Trustees from further accountability or liability as to all matters and 
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transactions stated therein or shown thereby and as to all persons, whether in being or 

under disability or not, who have been, are then or may thereafter become entitled or 

eligible to share in either the principal or the net income of said trust. 

4. Notice. The Donor specifically waives the requirements of 

Massachusetts General Laws chapter 203E, section 813(b), as in effect on the date hereof 

or as amended in the future and/or the corresponding requirements of subsequent 

Massachusetts laws or the laws of any other jurisdiction in which the trust may be 

administered. 

TWENTY-SECOND: Trustee Provisions. 

1. Resignation of Trustee. Any Trustee of any trust hereunder may 

resign at any time from said trust by a writing signed by him. Written notice of 

resignation shall be promptly given by the resigning Trustee to the remaining Trustee of 

said trust and to each person named herein to succeed said Trustee or named in any 

document designating a successor to said Trustee as provided herein. Ifthere is neither a 

remaining Trustee of said trust nor a named successor to said Trustee, said notice shall be 

given to each person then entitled to participate in the selection of a Trustee because of a 

vacancy in said office. Failure to give notice shall not invalidate the resignation, but it 

shall not be effective as against any person dealing in good faith with the apparent 

Trustees of said trust without knowledge thereof. Any individual serving as a Trustee of 

any trust hereunder shall cease to serve as Trustee if said individual becomes incapable of 

conducting business affairs. 

2. Number of Trustees. There shall at all times be two Trustees of each 

trust hereunder, and after the death of the Donor at least one Trustee of each trust shall 

not be an interested person. 
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of attorney. 

The Committee deleted Unifonn Code subsection (3)(f) relating to guardians and 
conservators exercising settlor powers, preserving current Massachusetts law. 

Section 603. Settlor's powers; powers of withdrawal 

(a) While a trust is revocable and the settlor has capacity to revoke 
the trust, rights of the beneficiaries shall be subject to the control of the 
settlor and the duties of the trustee shall be owed exclusively to the settlor. 

(b) During the period the power may be exercised, the holder of a 
non-lapsing power of withdrawal shall be treated, for purposes of this 
section, as if the holder of the non-lapsing power of withdrawal were the 
settlor of a revocable trust to the extent of the property subject to the 
power. 

COMMENT 

The Committee adopted subsection (a) with the Uniform Code's optional 
language limiting the subsection's applicability to situations where the settlor has 
capacity to revoke the trust. This is current Massachusetts law. The Committee revised 
the Unifonn Code's subsection (b) only to treat as a settlor of a revocable trust for the 
pwposes of the section the holder of a non-lapsing withdrawal power (as opposed to any 
withdrawal power during the time that the power was outstanding). 

Section 604. Limitation on action contesting validity of revocable 
trust; distribution of trust property 

(a) A person may commence a judicial proceeding to contest the 
validity of a trust that was revocable at the settlor's death within the earlier 
of: 

(1) 1 year after the settlor's death; or 

(2) 60 days after the trustee sent the person a copy of the trust 
instrument and a notice informing the person of the trust's existence, the 
trustee's name and address and the time allowed for commencing a 
proceeding. 

(b) Upon the death of the settlor of a trust that was revocable at the 
settlor's death, the trustee may proceed to distribute the trust property in 
accordance with the terms of the trust. The trustee shall not be subject to 
liability for doing so unless: 

(1) the trustee knows of a pending judicial proceeding contesting 
the validity of the trust; or 

(2) a potential contestant has notified the trustee of a possible 
judicial proceeding to contest the trust and a judicial proceeding is 
commenced within 60 days after the contestant sent the notification. 
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