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DEFINITION OF GIFT

What is a Gift?

 Section 2501 imposes a tax on property transferred by gift.

 Treasury Regulations 25.2511-1(c) define a “gift” as: “a transaction in which 
an interest in property is gratuitously passed or conferred upon another 
regardless of the means or device employed.”

 Section 2512(b): If property is transferred for less than full and adequate 
consideration in money or money’s worth, the gift is the excess of (1) the 
value of the transferred property and (2) the value of the consideration 
received.



WHO IS SUBJECT TO THE GIFT TAX?

 Any one of the following individuals who makes a 
transfer defined as a gift whether or not such individual 
was residing in the US at the time of the gift and 
whether or not the property gifted was located in the 
US.

 US Citizens

 US Residents
 Any non-citizen who has his or her domicile in the US at 

the time of the gift.

 “Domicile” : Residing in a place with no definite or 
present intention of residing elsewhere.
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GIFT TAX & ESTATE TAX INTERRELATION

The gift tax and estate tax are so interrelated it is 
impossible to discuss one without understanding the other.

- This applies both federally and at the state level 
(despite the fact that Massachusetts does not have a 
gift tax).
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FEDERAL GIFT TAX, ESTATE TAX, AND GENERATION SKIPPING 
TRANSFER TAX: RATES AND EXEMPTIONS

• Federal Gift Tax Exemption Amount: $5,450,000 in 2016 (and adjusted each 
year for inflation).

• Federal Gift Tax Rate: 40%.

• Federal Estate Tax Exemption Amount: $5,450,000 in 2016 (and adjusted 
each year for inflation).

• Federal Estate Tax Rate: 40%.

• Federal Generation Skipping Transfer Tax Exemption Amount: $5,450,000 in 
2016 (and adjusted each year for inflation).

• Federal Generation Skipping Transfer Tax Rate: 40%.

Interrelation between the gift tax, the estate and the generation skipping transfer 
tax:  To the extent that gifts are made (in excess of the annual exclusion 
amount)* they reduce the estate tax exemption amount AND to the extent that 
gifts are made (in excess of the annual exclusion amount) to skip persons* they 
also reduce the generation skipping transfer tax exemption amount.



GENERATION SKIPPING TRANSFER (“GST”) TAX 
BASICS

GST Basic Definition: Added tax, in addition to the estate 
or gift tax, on transfers that skip a generation.

— “Skip persons” v. “Non-skip persons.”

— Relatives - Based on actual relation.
• Predeceased ancestor exception.

— Non-Relatives - determined by difference in age.
• 37.5 years younger.



MASSACHUSETTS – ESTATE TAX AND TREATMENT 
OF GIFTS

• Massachusetts Estate Tax Exemption Amount: $1,000,0000.

• Massachusetts Estate Tax Rate: 5-16%.

• Massachusetts has no gift tax.

• However, gifts are added back to a decedent's Massachusetts estate for 
purposes of determining if a decedent should file a Massachusetts estate 
tax return.

• Ex: John Smith dies with an estate valued at $950,000, but has previously made 
gifts of $1,000,000.  The $1,000,000 gift is added back into John’s estate but only 
for the purpose of determining if he has a Massachusetts estate tax filing 
requirement.  The Massachusetts estate tax will be imposed only on his remaining 
$950,000 estate, for a Massachusetts estate tax liability of approximately $30,400.  
Alternatively, if John had made no gifts he would not need to file a Massachusetts 
estate tax return with an estate of $950,000 because he is under the 
Massachusetts estate tax exemption amount and no Massachusetts estate tax 
would be due.
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ADDITIONAL GIFT TAX EXCLUSIONS/ DEDUCTIONS

• Gift Tax Annual Exclusion Amount: $14,000 per person, per donee 
($28,000 per married couple) in 2016.

• Unlimited Tuition and Medical Expenses Gift Tax Exclusion (if paid 
directly to the educational institution or medical provider).

• Unlimited Charitable Gift Tax Deduction.

• Unlimited Marital Deduction for Gifts to a Citizen Spouse.

• Gifts to a Non-Citizen Spouse: $148,000 gift tax annual exclusion in 
2016 (adjusted annually for inflation).



UNLIMITED MARITAL DEDUCTION

 Outright Gifts.

 General Rule: Gifts of Terminable Interests Do Not 
Qualify for the Marital Deduction.

 Exceptions:
 “Qualified Terminable Interest Property”.  
 Transferred to Spouse.

 Qualifying income interest for life.

 Donor elects to treat as qualified terminable interest property.

 Life Estate with General Power of Appointment in 
Spouse.
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CHARITABLE GIVING BASICS

 Removes property from taxable estate without being 
subject to gift tax.

 May receive an income tax deduction - deduction 
amount depends on type of asset gifted and if 
property is given to a public charity or a private 
foundation.

 Can be highly customized.

 Can combine charitable giving with individual giving 
for maximum tax savings.
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CHARITABLE GIVING TECHNIQUES

• Direct unrestricted gifts to charity. 

• Can gift any type of asset.

 Examples:
• Interest in a business.

• A remainder interest in real estate.

• Gift of a life insurance policy.

• Retirement assets.

• Restricted direct gifts to charity.

• Endowment restricted.

• Restricted for a particular purpose or project.

• Donor Advised Fund.
• Immediate Tax Deduction.

• Decide on charity later.

• Benefit multiple charities.



MORE COMPLEX CHARITABLE GIFTS

• Charitable Gift Annuities.

— Contribution to charity.  Annuity paid to donor for life or a term of years, 
based on published table.

— Immediate income tax deduction.

• Charitable Remainder Trusts.

— Fixed amount or percentage of trust to individual beneficiary/ies for life or a 
term of years.  Then remainder to charity.

— Immediate income tax deduction and gift tax deduction.

• Charitable Lead Trusts.

— Fixed amount or percentage of trust to charity for term of years.  Then 
remainder to individual beneficiary/ies.

— May or may not receive income tax deduction depending on grantor trust 
status.  Gift tax deduction.



GIFTING TO AN IRREVOCABLE TRUST FOR 
INDIVIDUAL BENEFICIARIES
• Variety of irrevocable trusts for a variety of purposes.

• Ensure the gift is complete.

• Ensure that there are no “Retained Interests” to cause estate tax inclusion 
under Section 2036, 2037, 2038 or 2042.

• You may in some instances make a completed gift that is still includable in the 
donor’s taxable estate.  

• Decanting by Independent Trustees is Allowed.

• “Crummey” Powers for Annual Exclusion Amounts.

• Withdrawal Right: Power of a trust beneficiary to withdraw all, or a portion of, a contribution to a 
trust.

• Requirements: Actual notice and at least 30 days' time to withdraw (time period most commonly 
cited as acceptable - although authorities differ).

• Ensure Crummey power does lapse to an extent that is greater than $5,000 or 5% of the trust 
assets per year to avoid taxable gift at lapse of power.
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ADVANCED GIFTING TECHNIQUES 

Gifting Techniques for Very Wealthy Clients

 Basic Concept: Gifting techniques that use very little (or 
no) gift tax exemption.

 Vehicles:
 Qualified Personal Residence Trust

 Grantor Retained Annuity Trust

 Sale to an Intentionally Defective Grantor Trust
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VALUATION OF GIFTS

General Rule: The amount of the gift is the fair market 
value of the gifted property, valued as of the date of the 
gift.

 “Fair Market Value” is defined as the value a willing 
buyer would pay a willing seller.

 For those assets that require an appraised value - the 
appraisal should be as close to date of the gift as 
possible.
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REPORTING OF GIFTS AND PAYMENT OF GIFT TAX

 Gifts are reported by donor on IRS Form 709.

 Return and Payment Due Date: April 15th of the year following 
the year the gift was made, may be extended for 6 months (if 
income tax return is extended, gift tax return is automatically 
extended).

 Gifts are “Tax Exclusive.”

 Form 709 is Required for Reporting Purposes Even if No Gift 
Tax is Due: 
 When gift exceeds annual exclusion amount, and does not fall under any 

other gift tax exclusion rules.

 If spouses wish to split gifts – whether or not gifts exceed annual 
exclusion amounts.

 To allocate Generation Skipping Transfer Tax Exemption.
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REPORTING REQUIREMENTS FOR US INDIVIDUALS 
RECEIVING GIFTS FROM FOREIGN PERSONS

Gifts from foreign persons must be reported if they exceed 
a total of $100,000 in a taxable year.

• Does not include tuition or medical payments, if paid 
directly to the educational or medical organization.

• Does not include gifts from a foreign trust if the trust has 
already reported such gifts as distributions to a US 
beneficiary.
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GIFTING ADVANTAGES

 Tax Considerations:

 Removes gifted property that is subject to annual exclusion and 
other gift tax exclusions from taxable estate without a reduction in 
exemption amounts.

 Removes appreciation on gifted property that is over the amount 
of annual exclusion and not subject to other gift tax exclusions 
from the taxable estate.

 Saves income taxes on gifted property.

 Non-Tax Considerations.

 Transfer of Family Business.

 Provide for Children During Life.

 Charitable Giving: Accomplish charitable goals and may provide an 
immediate income tax deduction.
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GIFTING CONSIDERATIONS/ 
POTENTIAL DRAWBACKS

 Loss of Asset/Loss of Control.

 Loss of Income.

 Carry-Over Basis vs. Step-Up in Basis At Death.

 Three Year Rule – Section 2035.

 Life Insurance.

 Release of Retained Interests under Section 2036, 
2037 and 2038.
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