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OUTLINE OF RELEVANT CASES, STATUTES AND RESOURCES 

I. Parentage (Biology, Adoption, Surrogacy) 

a. Della Corte v. Ramirez, 81 Mass. App. Ct. 906 (2012) – A child born of a same-
sex marriage is the legitimate child of both people.  “As a result, it follows that 
when there is a marriage between same-sex couples, the need for that second-
parent adoption to, at the very least, confer legal parentage on the nonbiological 
parent is eliminated when the child is born of the marriage.” 

b. G. L. c. 46, § 4B: “Any child born to a married woman as a result of artificial 
insemination with the consent of her husband, shall be considered the legitimate 
child of the mother and such husband.”  Note: the recognition of same-sex 
marriage in Massachusetts makes the statutory language outdated.  Should be 
interpreted as gender-neutral “spouse” and “consenting spouse”.  Statute only 
recognizes intrauterine insemination and not other ARTs (IVF or gestational 
surrogacy). 

Adoption 

c. Domestic – Involves working with a licensed adoption agency to adopt either an 
infant or child from the United States 

d. International / Foreign – Initiate process through U.S. Citizenship and 
Immigration Services; agency is responsible for determining eligibility and 
suitability of Prospective Adoptive Parents and the eligibility of the child to 
immigrate to the U.S.  For U.S. citizens, there are two separate processes (Hague 
and Orphan/Non-Hague) that apply which depend on the country you choose to 
adopt from. 

i. Hague process: http://www.uscis.gov/adoption/immigration-through-
adoption/hague-process 

ii. Orphan/Non-Hague process: http://www.uscis.gov/adoption/immigration-
through-adoption/orphan-process  

iii. G. L. c. 210, § 9 – “A person adopted in another state or country, in 
accordance with the laws thereof, shall upon proof of such fact be entitled 
in this commonwealth to the same rights of succession to property by 
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grant, trust settlement, entail, devise, bequest, or by intestacy as he would 
have had if he had been adopted in the commonwealth.” 

e. Second parent 

i. Adoption of Tammy, 416 Mass. 205 (1993) and G. L. c. 209C, Section 10. 
There is no jurisdictional bar to the judge's consideration of a joint petition 
between two nonmarital same sex partners.  

Surrogacy – “Surrogate” is a woman who agrees to serve as the birth mother to have a 
child for another person or couple, whether or not she is the genetic mother, and whether 
or not she does so for compensation.  Assisted Reproductive Technology: A Lawyer’s 
Guide to Emerging Law and Science (2006 ed.), Charles P. Kindregan, Jr. and Maureen 
McBrien, p. 129 

f. Gestational – Generally involves a woman who agrees to carry a child for 
intended parents, conceived by the gametes of others, with no genetic relation to 
the child. 

i. Culliton v. Beth Israel Deaconess, 435 Mass. 285 (2001) – Probate & 
Family Court has the authority enter a prebirth declaration of parentage for 
biological parents of twins, who were delivered by a surrogate mother. 

ii. Hodas v. Morin, 442 Mass. 544 (2004) –Probate & Family Court had 
jurisdiction to issue a “pre-birth order” even though the gestational 
surrogate mother, her husband, and the intended parents whose egg and 
sperm were used to create the pregnancy lived in other states. 

g. Traditional – A woman who is artificially inseminated with the sperm of a man 
who is not her husband.  Birth mother (traditional surrogate) has genetic relation 
to child. 

i. R.R. v. M.H. & Another, 426 Mass. 501 (1998) – Surrogate agreement 
was unenforceable because surrogate mother’s consent to surrender 
custody of child to the biological father was given before the fourth day 
after the child’s birth (Court applied adoption statute, G. L. c. 210, § 
2)  and the agreement was induced by monetary payment which was above 
the mother’s pregnancy-related expenses. 

Genetic Material 

h. Egg donors – a woman who donates her egg or eggs for use by another woman so 
that the latter can have a child by assisted reproductive technology.  Assisted 
Reproductive Technology: A Lawyer’s Guide to Emerging Law and Science (2006 
ed.), Charles P. Kindregan, Jr. and Maureen McBrien, p. 324.  

i. Sperm donors 
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i. Anonymous – a man who donates sperm for use by others to a provider of 
assisted reproductive services and whose identity is not revealed or known 
to the recipients of the gametes.  Assisted Reproductive Technology: A 
Lawyer’s Guide to Emerging Law and Science (2006 ed.), Charles P. 
Kindregan, Jr. and Maureen McBrien, p. 323. 

1. Woodward v. Comm’r of Soc. Sec., 435 Mass. 536, 553 n. 23 
(2002): “The [anonymous] sperm donor generally signs a contract 
relinquishing all parental rights and responsibilities, ‘and the 
majority of states seem to protect anonymous donors at least from 
unwanted responsibility for their offspring.’ 

ii. Known – a man who provides sperm for use by others to a provider of 
assisted reproductive services and whose identity is revealed or known to 
the recipients of the gametes. 

II. Inheritance rights of posthumously conceived children 

Astrue v. Capato, 132 S. Ct. 2021 (2012).  The Supreme Court ruled that if a child may take 
under the applicable intestacy statute, he is eligible for SSA benefits.  Under Florida intestacy 
law, the posthumously conceived twins were not considered issue and therefore ineligible for 
SSA benefits.  The result was that a child born through copulation 7 months prior to death was 
eligible for SSA benefits, but siblings born 2 years after father’s death were not.  

Woodward v. Comm’r, 435 Mass. 536 (2002) The SJC held that a posthumously conceived child 
may take under intestacy if:  

 
o Surviving parent or other representative of child establishes genetic relationship 

(burden on proponent);  
o Surviving parent or other representative of child establishes that decedent 

affirmatively consented to posthumous conception and to support any resulting 
child;   

o Time limitations do not preclude commencing a claim for succession rights. 

 MGL c. 46, § 4B.  Any child born to a married woman as a result of artificial 
insemination with the consent of her husband shall be considered the legitimate child of 
the mother and spouse.   
 

 MGL c. 190B, § 2-108.  An individual in gestation at a particular time is treated as living 
at that time if the individual lives 120 hours or more after birth.  

o Limited to children conceived prior to death.   
o Does not require that an after born child must be in gestation prior to decedent’s 

death.  (Woodward).   
 

 UPC, § 2-120 (omitted from MUPC).  Posthumously conceived child treated as heir if in 
utero within 36 months after decedent’s death or born not later than 45 months after 
decedent’s death. 
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III. Disposition of gametes and embryos: What happens to stored gametes and embryos at 

death?   

o Frozen gametes are generally considered property.  See In re Estate of 
Kievernagel, 83 Cal. Rptr. 3d 311 (Ct. App. 2008).   

o Courts have been less apt to find that embryos are “property.”  However, there is 
some support for such a finding. See York v. Jones, 717 F. Supp. 421 (E.D. Va. 
1989) (couple sued fertility clinic to retrieve embryos. Court found that embryos 
were couple’s property). 

A sample of reported cases and statutes shows the lack of consensus in this area. 

o Litowitz v. Litowitz, 48 P.3d 261 (Wash. 2003). A trial court in Washington 
appointed a GAL for two frozen embryos and awarded them to one of the two 
parents based on the “best interests of the child” standard.  (This characterization 
was rejected on appeal). 

o A.Z. v. B.Z., 431 Mass. 150 (2000).  Husband and wife divorced with frozen 
embryos remaining at fertility clinic. They both signed a consent form that stated 
that if they were to become separated, the embryos would be given to the wife and 
she may use them.  Upon divorce, this agreement was held invalid because the 
Husband’s right to bear children outweighed the wife’s right to bear children.  

o Okoli v. Okoli, 81 Mass. App. Ct. 371 (2012).  Husband and wife were separated 
but not legally divorced.  Husband previously had sperm frozen and the couple 
was waiting for a donor egg.  They signed an agreement stating that Husband 
consented to the use of his sperm, but would not be financially responsible for the 
child.  Wife had the child, and sued for child support.  Court held that such an 
agreement was unenforceable.  The husband was held liable for child support.  
Court relied in part on MGL c. 46, § 4B.  

o Davis v. Davis, 842 SW.2d 588 (Tenn. 1992).  Husband and wife underwent IVF 
treatment and later divorced with 7 frozen embryos remaining.  No agreement 
existed as to what to do with the remaining embryos.  Wife wanted to donate them 
and Husband wanted them destroyed.  The court determined that the embryos 
were somewhere in between “property” and “people.” It weighed the Husband’s 
right not to become a father against the Wife’s right to donate the embryos and 
determined that the Husband’s interest was stronger.   

o Kass v. Kass, 696 N.E.2d 174 (N.Y. 1992): dispute over embryo disposition 
focused on interpretation and enforceability of a contract and marital property 
law. 

o Louisiana legislature has classified an embryo as a “person”.  La. Rev. Stat. Ann. 
§§ 9:123; 9:131. 
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o Massachusetts has not adopted the Uniform Parentage Act (UPA). UPA addresses 
the issues of parentage as they arise in various Assisted Reproductive Technology 
scenarios. Only around 10 states have enacted the UPA 

IV. Parental Rights & Obligations 

o M. G. L. c. 46, § 4B: “Any child born to a married woman as a result of artificial 
insemination with the consent of her husband [spouse], shall be considered the 
legitimate mother and such husband [spouse].” 

o M. G. L. c. 209C, § 6: Enumerated scenarios in which a man is presumed to be 
the father of a child. 

o De Facto Parentage – “A ‘de facto’ parent is one who has no biological relation to 
the child, but has participated in the child’s life as a member of the child’s 
family.  The de facto parent resides with the child and, with the consent and 
encouragement of the legal parent, performs a share of caretaking functions at 
least as great as the legal parent.”  E.N.O. v. L.M.M., 429 Mass. 824, 829 (1999) 
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