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NOTE:  Title Reference on second page was just to deed into grantor and her now-
deceased husband as T/E.   No reference to the Disclaimer or any fractional 
interest. 
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NOTE:  Title Reference on second page was just to deed from Marie into Grantors 
(her three children).  Again, no reference to the Disclaimer or any fractional 
interest. 
 
 

95



 

 
Provisions of Husband’s Will and Codicil Creating and Amending Testamentary Trusts 
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NOTE:  This exclusion removes the one-half T/E interest Marie disclaimed before her death. 

 

 
 

 
 

. . . 
 

 
 

. . . 

 
 

. . . 
 

97



 

 
 
THE SPENDTHRIFT CLAUSE: 
 

 
 
NOTE the effect of this Spendthrift Clause on the deeds between Marie and her children. 
 
NOTE:  IN CLAUSE SEVENTEENTH, testator appointed wife as initial trustee 
and upon her death, each of their three children (son and two daughters who live 
out of state) in sequence.  However, as it turned out, when the petition for 
appointment of trustee was filed, there was a contest by the two daughters and the 
court appointed all three children as co-trustees. 
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CODICIL 
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NOTE:  The Red Underlined language relates to the Locus property as per the 
Disclaimer at the beginning of this document. 
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MARIE’S WILL, BY WAY OF A CODICIL, PURPORTS TO EXERCISE THE POWER 
OF APPOINTMENT: 
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KAUFMAN v. FEDERAL NAT. BANK 
(Mass. 1934) 

 
Supreme Judicial Court of Massachusetts, Suffolk. 

KAUFMAN 
v. 

FEDERAL NAT. BANK. 
FEDERAL NAT. BANK 

v. 
KAUFMAN. 
June 25, 1934 

 
Exceptions from Land Court, Suffolk County; Smith, 
Judge. 
 
Petitions in the land court for registration of the title 
to land by Lewis P. Kaufman, trustee, against the 
Federal National Bank, and by the Federal National 
Bank against Lewis P. Kaufman, trustee. Title 
ordered registered in name of Lewis P. Kaufman as 
trustee, and the Federal National Bank brings 
exceptions. 
 
Exceptions sustained, and decree rendered dismissing 
petition of Lewis P. Kaufman, trustee, and registering 
title in the Federal National Bank. 
West Headnotes 
[1] Trusts 390 134 
 
390 Trusts 
     390II Construction and Operation 
          390II(B) Estate or Interest of Trustee and of 
Cestui Que Trust 
               390k133 Extent of Estate or Interest of 
Trustee 
                    390k134 k. In General. Most Cited Cases 
Where real estate operating trust named trustee but 
no original beneficiaries, and created power in trustee 
to issue shares to persons who would then become 
beneficiaries, but no shares were ever issued, trustee 
was sole owner of property comprising trust. 
 
[2] Attorney and Client 45 104 
 
45 Attorney and Client 
     45II Retainer and Authority 
          45k104 k. Notice to Attorney. Most Cited 
Cases 
Knowledge of recorded instruments acquired by 
attorney, hired by creator of trust, in searching title to 

property conveyed to trustee, was attributable to 
trustee. 
 
[3] Mortgages 266 23 
 
266 Mortgages 
     266I Requisites and Validity 
          266I(A) Nature and Essentials of Conveyances 
as Security 
               266k22 Parties 
                    266k23 k. In General. Most Cited Cases 
Mortgage executed by mortgagor to herself as trustee 
of real estate operating trust of which she was sole 
beneficiary was void. 
 
[4] Bills and Notes 56 179 
 
56 Bills and Notes 
     56VII Transfer 
          56VII(A) By Indorsement 
               56k178 Indorsement as Inception of 
Instrument 
                    56k179 k. Notes Payable to Order of 
Maker. Most Cited Cases 
Note executed by mortgagor to herself as trustee of 
real estate operating trust of which she was sole 
beneficiary became valid in hands of bank when 
mortgagor indorsed and delivered it to bank. 
 
[5] Mortgages 266 241 
 
266 Mortgages 
     266V Assignment of Mortgage or Debt 
          266k241 k. Operation and Effect in General. 
Most Cited Cases 
Instrument by which trustee of real estate operating 
trust, of which trustee was sole beneficiary, purported 
to assign mortgage which trustee as an individual had 
executed to herself as such trustee, held ineffective as 
assignment where mortgage was void. 
 
[6] Deeds 120 3 
 
120 Deeds 
     120I Requisites and Validity 
          120I(A) Nature and Essentials of Conveyances 
in General 
               120k3 k. Nature and Requisites of 
Conveyance in General. Most Cited Cases 
Where deed shows by its language intent to pass title 
by one form of conveyance by which, however, title 
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could not pass, deed is made effective by construing 
it as deed of some other form, notwithstanding in 
appropriateness of language (M.G.L.A. c. 183, §  2). 
 
[7] Trusts 390 207 
 
390 Trusts 
     390IV Management and Disposal of Trust 
Property 
          390k207 k. Indorsement and Transfer of Bills, 
Notes, and Securities. Most Cited Cases 
Where mortgagor executed mortgage to herself as 
trustee of real estate operating trust of which she was 
sole beneficiary and then, as such trustee, by 
instrument under seal, assigned mortgage to bank, 
which assignment was invalid, since mortgage was 
void, mortgagor's signature as trustee was as effective 
to convey her individual property as though she had 
signed simply her name. 
 
[8] Trusts 390 134 
 
390 Trusts 
     390II Construction and Operation 
          390II(B) Estate or Interest of Trustee and of 
Cestui Que Trust 
               390k133 Extent of Estate or Interest of 
Trustee 
                    390k134 k. In General. Most Cited Cases 
At law, official and individual capacities of trustee 
are not separated, and trustee owns the property 
subject to equitable rights of cestui. 
 
[9] Mortgages 266 242 
 
266 Mortgages 
     266V Assignment of Mortgage or Debt 
          266k242 k. Title Conveyed. Most Cited Cases 
Word “assign” in purported assignment of mortgage 
held sufficient to convey a legal estate in land.  
G.L.(Ter.Ed.) c. 183, § §  8, 28 (M.G.L.A.). 
 
[10] Mortgages 266 242 
 
266 Mortgages 
     266V Assignment of Mortgage or Debt 
          266k242 k. Title Conveyed. Most Cited Cases 
In a purported assignment conveying a “mortgage,” 
term “mortgage,” by statute and at common law, 
includes the interest in the land which a mortgagee 
holds.  G.L.(Ter.Ed.) c. 183, §  8, and Append. form 
9 (M.G.L.A.). 
 
[11] Deeds 120 124(1) 

 
120 Deeds 
     120III Construction and Operation 
          120III(C) Estates and Interests Created 
               120k124 Fee Simple 
                    120k124(1) k. Necessity and Sufficiency 
of Words of Inheritance or Perpetuity. Most Cited 
Cases 
Words of inheritance are not necessary to convey a 
fee (M.G.L.A. c. 183, §  13). 
 
[12] Mortgages 266 241 
 
266 Mortgages 
     266V Assignment of Mortgage or Debt 
          266k241 k. Operation and Effect in General. 
Most Cited Cases 
Instrument, which purported to assign to bank a 
mortgage which was void because it had been 
executed by mortgagor to herself as trustee of real 
estate operating trust of which she was sole 
beneficiary, held valid, as mortgage deed, and to vest 
bank with same interest as mortgagee as was set forth 
in invalid mortgage, and bank on purchase of land 
after foreclosure of mortgage obtained good title, 
proper for registration. 
 
 
*98 J. Spiegel and J. Goldberg, both of Boston, for 
Kaufman. 
J. L. Hannan and J. VdeP. Phelan, both of Boston, for 
Federal Nat. Bank. 
LUMMUS, Justice. 
These are separate petitions, brought in the land court 
by different and antagonistic petitioners, for the 
registration of title to the same land. The land court 
ordered registration in the name of Lewis P. Kaufman 
as trustee, upon his petition. The contestant in that 
petition and the petitioner in the other, the Federal 
National Bank of Boston, alleged exceptions. 
 
[1] On July 28, 1930, one Celia Green, a widow, was 
the trustee of the Back Bay Real Estate Trust named 
in a recorded declaration of trust relating, not to the 
locus, but to other specified real estate and ‘any and 
all lands, leases and mortgages on real estate that 
may be conveyed or assigned to me as Trustee.’ The 
trust so declared was described by the land court as 
‘an ordinary real estate operating trust without 
naming any original beneficiaries, but reserving or 
creating power in the trustee to issue one hundred 
shares to shareholders, who would then become 
beneficiaries.’ No shares were ever issued, and no 
cestui que trust over existed. In truth, Celia Green 
was the sole *99 owner. Greenwood Lake & Port 
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Jarvis Railroad v. New York & Greenwood Lake 
Railroad, 134 N. Y. 435, 31 N. E. 874. 
 
In the operation of this so called trust, Celia Green 
had become indebted to the Federal National Bank of 
Boston to the amount of $26,750, of which $6,000 
was secured by a mortgage upon the locus, given by 
her to the bank. This constituted the only 
encumbrance upon the locus. The title to the locus 
stood in the name of Celia Green, free from trust. 
 
On July 28, 1930, Celia Green went to the bank and 
saw its then president. He asked to have the mortgage 
on the locus increased to $25,000, as security for the 
debt. She signed as trustee a new note to the bank for 
$26,750, reciting that she had deposited as collateral 
security therefor three mortgage notes secured 
respectively by three mortgages on different lots of 
land, one of which was the locus. The president 
directed the attorney for the bank to prepare a 
mortgage upon the locus for $25,000 from Celia 
Green as an individual to herself as such trustee, and 
an assignment of that mortgage from her as such 
trustee to the bank. The documents were drawn, 
executed and delivered accordingly, and the 
mortgage and assignment were recorded on July 29, 
1930. The assignment was in the statutory form 
appended to G. L. (Ter. Ed.) c. 183 (form 9). 
Accompanying the mortgage was the usual mortgage 
note for $25,000, signed by Celia Green and payable 
to Celia Green, trustee of Back Bay Real Estate Trust 
under a specified declaration of trust, or order. This 
note was delivered to the bank with an indorsement 
reading, ‘Waiving demand and notice, Celia Green 
Trustee of Back Bay Real Estate Trust.’ As a part of 
the transaction the bank discharged the earlier 
mortgage for $6,000. 
 
On June 6, 1933, the bank by its receiver foreclosed 
the $25,000 mortgage by sale, and bought in the 
locus, giving to itself, under the power of sale in the 
mortgage, a foreclosure deed which was duly 
recorded. It now claims a title proper for registration. 
 
[2] After all this, on August 3, 1933, Celia Green 
gave to the petitioner Kaufman, as trustee under a 
recorded declaration*100  of trust in favor of his 
married daughter and her child, a quitclaim deed of 
the locus which mentioned no mortgage. The 
consideration for this deed, $2,000, was furnished by 
his son-in-law, an attorney at law, who was the real 
purchaser. The latter caused the title to be examined, 
and acquired actual knowledge of the terms of all the 
material recorded instruments, before paying the 
consideration or taking the deed. That knowledge is 

of course attributable to Kaufman also. The son-in-
law in his testimony estimated the value of the Iocus 
as ‘not over $7,000.’ It was decided to pay $2,000 for 
it and ‘to ignore the mortgage assigned to the bank as 
a void transaction.' 
 
[3] The mortgage was indeed void. Celia Green could 
not owe money to herself, nor hold a valid 
promissory note against herself. nor give herself a 
valid mortgage to secure a note in which she was 
both maker and payee. Gorham's Adm'r v. 
Meacham's Adm'r, 63 Vt. 231, 22 A. 572, 13 L. R. A. 
676; Cameron v. Steves, 9 New Brun. 141. The 
common practice of drawing a negotiable instrument 
to one's own order is supported on the theory that the 
instrument acquires vitality when indorsed. Navin v. 
McCarthy, 240 Mass. 447, 134 N. E. 232; Roby v. 
Phelon, 118 Mass. 541, 542; Foley v. Hardy, 119 
Kan. 183, 237 P. 925, 42 A. L. R. 1064, and note. 
Since the mortgage was void, Celia Green retained an 
unencumbered title in fee simple and full power to 
create a valid legal or equitable mortgage in favor of 
the bank or any other mortgagee. 
 
[4][5][6] When Celia Green indorsed and delivered 
the mortgage note, it became valid in the hands of the 
bank. Navin v. McCarthy, 240 Mass. 447, 134 N. E. 
232. She purported to assign the void mortgage to the 
bank by an instrument under seal, with the intention 
of making the bank the holder of a valid mortgage 
upon the locus in the sum of $25,000. If construed as 
an assignment, the instrument would be ineffective, 
for there was no valid mortgage which could pass by 
assignment. But for centuries, where a deed of real 
estate shows by its language that it was intended to 
pass title by one form of conveyance, by which 
however title could not pass, courts have made the 
deed effective by *101 construing it as a deed of 
some other form, notwithstanding the 
inappropriateness of the language. The general intent 
to convey overrides any intent to employ an 
ineffective form. Hunt v. Hunt, 14 Pick. 374, 380, 25 
Am. Dec. 400; West v. West, 155 Mass. 317, 320, 29 
N. E. 582; Carr v. Richardson, 157 Mass. 576, 578, 
32 N. E. 958; Crossing v. Scudamore, 1 Ventr. 137, 
141; Roe v. Tranmer, 2 Wils. 75; Jamaica Pond 
Aqueduct Corp. v. Chandler, 9 Allen, 159, 167; 
Packard v. Old Colony R. Co., 168 Mass. 92, 96, 46 
N. E. 433; Simonds v. Simonds, 199 Mass. 552, 85 
N. E. 860, 19 L. R. A. (N. S.) 686; Ames v. Chandler, 
265 Mass. 428, 164 N. E. 616. See, also, Bassett v. 
Daniels, 136 Mass. 547, 549. Thus an instrument in 
the form of a deed of real estate has been held to pass 
a mortgage held by the grantor on the real estate 
described. Hunt v. Hunt, 14 Pick. 374, 25 Am. Dec. 
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400; Freeman v. McGaw, 15 Pick. 82; Ruggles v. 
Barton, 13 Gray, 506; Southwick v. Atlantic Fire & 
Marine Ins. Co., 133 Mass. 457, 458; Dearnaley v. 
Chase, 136 Mass. 288. For another example, the 
common law gave effect to a deed of release and 
quitclaim only when the releasee already had seisin 
or possession of the land, and this rule was utilized in 
the mode of conveyance called lease and release. 
Williams, Real Property (24th Ed.) 225, 227 et seq. 
Holdsworth, Historical Introduction to the Land Law, 
293-295. Nevertheless, this court held long ago, 
before the enactment of a declaratory statute on the 
subject (Rev. St. c. 59, §  5; G. L. [Ter. Ed.] c. 183, §  
2; Connolley, Petitioner, 168 Mass. 201, 203, 46 N. 
E. 618), that the common deed of release and 
quitclaim to a person having no existing seisin or 
possession will be supported by considering it as a 
deed of some other kind.  Russell v. Coffin, 8 Pick. 
143. 
 
[7][8][9][10][11] Upon this principle, can the 
purported assignment of mortgage be construed as a 
mortgage, in order to carry out the undoubted intent 
to make the bank the holder of a valid mortgage for 
$25,000? The purported assignment bore a seal. The 
signature of Celia Green as trustee was as effective to 
convey her individual property as though she had 
signed simply her name. At law, the official and *102 
individual capacities of a trustee are not separated. A 
trustee simply owns the property, subject to such 
equitable rights of the cestui as may exist. Davis v. 
Charles River Branch Railroad, 11 Cush. 506; Fiske 
v. Eldridge, 12 Gray. 474; Fitzpatrick v. Fitzgerald, 
13 Gray. 400; Essex Company v. Durant, 14 Gray, 
447; Larson v. Sylvester, 282 Mass. 352, 357 et seq., 
18 N. E. 44; Alfano v. Donnelly (Mass.) 180 N. E. 
610; Robinson v. Pierce, 118 Ala. 273, 24 So. 984, 
45 L. R. A. 66, 72 Am. St. Rep. 160. The operative 
word of conveyance in the purported assignment, 
‘assign,’ is sufficient to convey a legal estate in land. 
Wainwright v. Sawyer, 150 Mass. 168, 22 N. E. 885; 
Hutchins v. Carleton, 19 N. H. 487, 515. That must 
be so, for it is sufficient to convey all the interest of a 
mortgagee (G. L. [Ter. Ed.] c. 183, §§8, 28 FN1), and 
that interest for many purposes is deemed real estate.  
Harlow Realty Co. v. Cotter, 284 Mass. 68, 187 N. E. 
118; Gould v. Newman, 6 Mass. 239, 241; Young v. 
Miller, 6 Gray, 152; Adams v. Parker, 12 Gray, 53; 
Barnes v. Boardman, 149 Mass. 106, 115, 21 N. E. 
308, 3 L. R. A. 785. The purported assignment 
conveyed the ‘mortgage,’ and that word, not only by 
statute (G. L. [Ter. Ed.] c. 183, §  8; c. 183, Append., 
form of assignment (9), but also at common law 
(Hills v. Eliot, 12 Mass. 26, 30, 7 Am. Dec. 26), 
includes the interest in the land which a mortgagee 

holds. No words of inheritance were necessary in 
order to convey a fee. G. L.  (Ter. Ed.) c. 183, §  13. 
 
 

FN1 For convenience, the Tercentenary 
Edition of the General Laws is cited in this 
opinion; but the provisions cited were in 
force in 1930 when the instruments under 
construction were made and recorded. 

 
[12] Thus it appears that the purported assignment 
contained all the essentials of a mortgage deed of 
land. Construed in the light of the general intent with 
which it was made, it conveyed to the bank the fee in 
the locus so as to vest in the bank the same interest as 
mortgagee as was set forth in the invalid mortgage to 
which reference was had. The purported assignment 
was itself a mortgage. Under the power of sale, thus 
incorporated into the effective mortgage by reference 
to the invalid mortgage, the bank lawfully foreclosed 
and obtained a good legal and equitable title, proper 
for registration. The supposed defect in title, upon 
which Kaufman relied, did not exist. We need not 
*103 consider whether, had the title of the bank been 
defective at law, the transaction could have been 
supported as an equitable mortgage to the bank. 
 
The exceptions of the bank are sustained, and final 
decrees are to be entered, dismissing the petition of 
Kaufman and registering title in the bank. G. L.  (Ter. 
Ed.) c. 231, § §  124, 142; Silverstein v. Saster 
(Mass.) 189 N. E. 540, and cases cited. 
 
Ordered accordingly. 
 
Mass. 1934 
Kaufman v. Federal Nat. Bank 
287 Mass. 97, 191 N.E. 422 
 
END OF DOCUMENT 
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United States Bankruptcy Appellate Panel 

of the First Circuit. 
 

Sergio D. AGUILAR and Xiomara Janet Aguilar, Debtors. 
Joseph Braunstein, Chapter 7 Trustee, Plaintiff–Appellant, 

v. 
Jason Dexter, Mortgage Electronic Registration Systems, Inc., GMAC Mortgage Corporation, 

Taylor, Bean & Whitaker Mortgage Corp., and Michaela Betty, Defendants–Appellees. 
 

[a/k/a In Re Aguilar] 
 

BAP No. MB 10–045. 
Bankruptcy No. 08–11434–FJB. 

Adversary Proceeding No. 08–01263–FJB. 
April 25, 2011. 

 
Background: Chapter 7 trustee brought adversary proceeding against prepetition purchasers, from debtors, of two 
residential condominium units and purchasers' mortgagees, contending that conveyances of units were ineffective 
and units were therefore estate property. The United States Bankruptcy Court for the District of Massachusetts, 
Frank J. Bailey, J., 2010 WL 2598622, ruled that units were not estate property. Trustee appealed. 
 
Holding: The Bankruptcy Appellate Panel, Haines, J., held that conveyances of units executed by debtors in their 
capacities as condominium trustees did not convey debtors' individual ownership interests in units. 

  
Vacated and remanded. 

 
West Headnotes 

 
[1] Bankruptcy 51 3763 
 
51 Bankruptcy 
      51XIX Review 
            51XIX(B) Review of Bankruptcy Court 
                51k3762 Jurisdiction 
                      51k3763 k. Appellate Panel. Most Cited Cases  
 

Before addressing the merits of appeal, bankruptcy appellate panel (BAP) must determine its appellate jurisdic-
tion, whether or not the litigants contest it. 
 
[2] Bankruptcy 51 3767 
 
51 Bankruptcy 
      51XIX Review 
            51XIX(B) Review of Bankruptcy Court 
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                51k3766 Decisions Reviewable 
                      51k3767 k. Finality. Most Cited Cases  
 
Bankruptcy 51 3768 
 
51 Bankruptcy 
      51XIX Review 
            51XIX(B) Review of Bankruptcy Court 
                51k3766 Decisions Reviewable 
                      51k3768 k. Interlocutory orders; collateral order doctrine. Most Cited Cases  
 

Decision is considered “final,” for purposes of appeal, if it ends the litigation on the merits and leaves nothing 
for the court to do but execute the judgment, whereas an interlocutory order only decides some intervening matter 
pertaining to the cause, and requires further steps to be taken to enable the court to adjudicate the cause on the mer-
its. 28 U.S.C.A. § 158(a). 
 
[3] Bankruptcy 51 3767 
 
51 Bankruptcy 
      51XIX Review 
            51XIX(B) Review of Bankruptcy Court 
                51k3766 Decisions Reviewable 
                      51k3767 k. Finality. Most Cited Cases  
 

Because a judgment in an adversary proceeding is a quintessential “final” order, bankruptcy appellate panel 
(BAP) has jurisdiction to review bankruptcy court's final judgment. 28 U.S.C.A. § 158(a). 
 
[4] Bankruptcy 51 3767 
 
51 Bankruptcy 
      51XIX Review 
            51XIX(B) Review of Bankruptcy Court 
                51k3766 Decisions Reviewable 
                      51k3767 k. Finality. Most Cited Cases  
 

Bankruptcy court's judgment for prepetition purchasers of condominium units from Chapter 7 debtors, which 
held that conveyances were effective and units were therefore not estate property, was “final,” appealable order over 
which bankruptcy appellate panel (BAP) had jurisdiction. 28 U.S.C.A. § 158(a). 
 
[5] Common Interest Communities 83T 111 
 
83T Common Interest Communities 
      83TVI Unit Purchases and Other Voluntary Transfers 
            83Tk111 k. Nature of interest transferred. Most Cited Cases  
 

Under Massachusetts law, common-law principle that act of conveyance by trustee swept along with it trustee's 
personally owned interests in property could not be applied to condominium trustees, who, under Massachusetts' 
Condominium Act, were akin to corporate officers and inhabited roles sufficiently distinct from their roles as indi-
viduals, and therefore conveyances of two condominium units, executed by trustees in their capacities as such, did 
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not convey trustees' individual ownership interests in units. M.G.L.A. c. 183A, §§ 1, 8(i), 10, 11, 13. 
 
[6] Trusts 390 7 
 
390 Trusts 
      390I Creation, Existence, and Validity 
            390I(A) Express Trusts 
                390k3 Constitutional and Statutory Provisions 
                      390k7 k. Construction and operation of provisions authorizing trusts in general. Most Cited Cases  
 

Although courts should be guided generally by common-law principles when considering statutory trusts, in 
some instances, trust law will offer only a starting point, after which courts must go on to ask whether, or to what 
extent, the language of the statute, its structure, or its purposes require departing from common-law trust require-
ments. 
 
*259 Mark W. Corner, Esq., on brief for Plaintiff–Appellant. 
 
Kevin P. McMahon, Esq., on brief for Defendant–Appellee Michaela Betty. 
 
Amato J. Bocchino, Jr., Esq., on brief for Defendants–Appellees Jason Dexter, Mortgage Electronic Registration 
Systems, Inc., GMAC Mortgage Corporation, and Taylor, Bean & Whitaker Mortgage Corp. 
 
Before HAINES, LAMOUTTE, and DEASY, United States Bankruptcy Appellate Panel Judges. 
 
HAINES, Bankruptcy Judge. 

Joseph Braunstein, chapter 7 trustee, appeals from the bankruptcy court's determination that the debtors con-
veyed certain condominium units before the commencement of their bankruptcy case, and consequently, that the 
units were not property of the estate. For the reasons set forth below, we VACATE the bankruptcy court's judgment 
and REMAND the matter for further proceedings consistent with this decision. 
 

BACKGROUND 
Sergio and Xiomara Janet Aguilar owned real property in Chelsea, Massachusetts as tenants by the entirety. 

They converted that property to a four-unit residential condominium in accordance with the provisions of 
Massachusetts' Condominium Act (“the Act”). Mass. Gen. Laws ch. 183A. The Aguilars executed and recorded a 
master deed under §§ 1 and 2 of the Act, and also recorded a declaration of trust, establishing an association of unit 
owners to manage and operate the condominium. Mass. Gen. Laws ch. 183A, §§ 8(i) and 10. The trust identified the 
condominium owners as its beneficiaries, with the Aguilars designated as the initial trustees. The Aguilars were 
listed on the master deed as the only condominium unit owners. A few months later, the Aguilars amended the mas-
ter deed to show that the condominium trust owned the individual units aside from their own. They had not, howev-
er, actually conveyed the units to the trust. 
 

On behalf of the trust, the Aguilars subsequently sold units 2 and 4 to Jason Dexter (“Dexter”) and Michaela 
Betty (“Betty”), respectively. The deeds conveying *260 the units identified the grantors as: “Grantor: Janet Aguilar 
and Sergio D. Aguilar as Trustees of the 66 Hooper Street Condominium Trust u/d/t dated February 7, 2005, and 
recorded in the Suffolk County Registry of Deeds at Book 36484, Page 199.” (Emphasis supplied). Additionally, the 
conveyance clauses of each deed identified the grantors as: “Janet Aguilar and Sergio D. Aguilar, as Trustees, both 
of Chelsea, Massachusetts.” (Emphasis supplied). Finally, the grantors' signature lines were labeled “Janet Aguilar, 
Trustee as Aforesaid ” and “Sergio D. Aguilar, Trustee as Aforesaid.” (Emphasis supplied). The signatures them-
selves simply read: “Janet Aguilar” and “Sergio D. Aguilar.” Nowhere in the unit deeds were either of the Aguilars 
identified as grantor in his or her individual capacity. Dexter and Betty recorded their deeds and, in turn, granted 
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mortgages on their units to their lenders.FN1 
 

FN1. The Aguilars retained unit 1 for themselves. They sold unit 3 to a third individual. Such claims as in-
volved unit 3 were settled before trial. 

 
Three years later, the Aguilars filed a chapter 13 petition. Their case was subsequently converted to chapter 7. 

 
Braunstein commenced an adversary proceeding seeking a determination that the prepetition sales of condomin-

ium units 2 and 4 did not convey good title and, therefore, that these units remained property of the bankruptcy es-
tate, free and clear of the legal and equitable claims of Dexter, Betty, and their mortgagees. The defendants argued 
that the deeds had effectively conveyed title to them well before the Aguilars filed for bankruptcy. In the alternative, 
the defendants asked the court to hold that, if title had not passed under their deeds: (1) such interest as the estate 
held in their units was subject to constructive trusts for their benefit; (2) that their interests as beneficiaries of those 
equitable trusts were excluded from the estate pursuant to § 541(d) of the Bankruptcy Code; FN2 and (3) that their 
equitable claims to title were not subject to Braunstein's § 544(b) strong-arm powers. 
 

FN2. Reference to the “Bankruptcy Code” or the “Code” is to the Bankruptcy Reform Act of 1978, as 
amended, 11 U.S.C. § 101, et seq. Unless otherwise indicated, references to statutory sections are to sec-
tions of the Bankruptcy Code. 

 
The parties stipulated to the facts and filed supporting briefs. After argument, the bankruptcy court concluded 

that the condominium units at issue were effectively conveyed to Dexter and Betty under Massachusetts law, and, 
thus, were not property of the estate. This appeal ensued. 
 

JURISDICTION 
[1][2][3][4] Before addressing the merits, we must determine our appellate jurisdiction, whether or not the liti-

gants contest it. See Boylan v. George E. Bumpus, Jr. Constr. Co. (In re George E. Bumpus, Jr. Constr. Co.), 226 
B.R. 724 (1st Cir. BAP 1998). We are empowered to hear appeals from: (1) final judgments, orders and decrees; or 
(2) with leave of court, from certain interlocutory orders. 28 U.S.C. § 158(a); Fleet Data Processing Corp. v. Branch 
(In re Bank of New England Corp.), 218 B.R. 643, 645 (1st Cir. BAP 1998). A decision is considered final if it 
“ends the litigation on the merits and leaves nothing for the court to do but execute the judgment,” whereas an inter-
locutory order “only decides some intervening matter pertaining to the cause, and requires further steps to be taken 
in order to enable the court to adjudicate the cause on the merits.” Id. (quoting In re American Colonial Broad. 
Corp., 758 F.2d 794, 801 (1st Cir.1985)). Because a judgment*261 in an adversary proceeding is a “quintessential 
final order,” we thus have jurisdiction to review the bankruptcy court's final judgment. See Lassman v. Keefe (In re 
Keefe), 401 B.R. 520, 523 (1st Cir. BAP 2009). 
 

STANDARD OF REVIEW 
A bankruptcy court's findings of fact are reviewed for clear error and its conclusions of law are reviewed de no-

vo. See Lessard v. Wilton–Lyndeborough Coop. School Dist., 592 F.3d 267, 269 (1st Cir.2010). The parties contest 
only the legal basis for the bankruptcy court's ruling. We will review it de novo. 
 

DISCUSSION 
[5] The bankruptcy court based its decision on the Massachusetts common law of trusts. It concluded that, not-

withstanding the fact that the Aguilars never conveyed their interest in units 2 and 4 to the trust, they had neverthe-
less effectively conveyed all their rights in those units to Dexter and Betty long before their bankruptcy filing. 
 

Although the deed forms identified the Aguilars only as “trustees” of the condominium trust (and not as the in-
dividual co-owners they were), the court relied on Kaufman v. Federal Nat'l Bank, 287 Mass. 97, 191 N.E. 422 
(1934), to determine that the conveyances were effective. In the bankruptcy court's view, Kaufman stands for the 
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proposition that when an individual signs a title instrument to property in his capacity as trustee of a trust, he con-
veys all right, title and interest he has in the property, whether he owns it as a trustee or as an individual. Because 
Kaufman is the linchpin of the court's analysis, we will review its facts, and its import, in detail. 
 

In Kaufman, Celia Green was trustee of a real estate operating trust, of which no original beneficiaries had been 
named, and of which no shares had ever been issued. The Kaufman court found that no cestui trust had ever existed 
and that Ms. Green was the actual and sole owner of all trust property. Id. at 423. Ms. Green had caused the trust to 
become indebted to Federal National Bank. To secure the debt, the bank asked for a mortgage on certain real estate 
owned by Ms. Green individually. Id. Working with the bank, Ms. Green mortgaged the property to herself as trus-
tee, and then assigned that mortgage to the bank. The mortgage and subsequent assignment were all properly record-
ed. Id. 
 

Ultimately, the trust defaulted on the mortgage debt, and the bank foreclosed on the property. Two months after 
the foreclosure was recorded, Ms. Green sold the real estate by quitclaim deed to Kaufman. Kaufman examined the 
title, finding all the recorded transactions between Ms. Green, her trust, and the bank. Although Kaufman actually 
knew of the foreclosure, he purchased the property after concluding that the mortgage was void, and therefore its 
assignment to the bank was void as well. Id. 
 

The court agreed that the mortgage Ms. Green made from herself to the trust was indeed technically void, as she 
was both the maker and the payee of the note it secured. Id. at 423–24. However, it held that the mortgage's subse-
quent assignment to the bank was legally a mortgage. The instrument complied with all the requirements of a prop-
erty conveyance, and it had clearly been Ms. Green's intent to hypothecate the property to the bank, whether it was 
by direct mortgage or by assignment. Id. at 425. Finally, although Ms. Green had signed the assignment in her ca-
pacity as a trustee and individually, the court ruled “the signature of Celia Green as trustee was effective to convey 
*262 her individual property as though she had signed simply her name. At law, the official and individual capaci-
ties of a trustee are not separated. A trustee simply owns the property, subject to such equitable rights of the cestui as 
may exist.” Id. at 424 (emphasis added). Because no cestui did exist, Ms. Green owned the property outright. 
 

[6] We think the bankruptcy court's reliance on Kaufman was misplaced. Kaufman's holding may still be good 
law as to Massachusetts common law trusts. However, trusts established under Massachusetts' condominium statute 
are creatures of a different stripe-and a highly regulated stripe, at that. See Kaplan v. Boudreaux, 410 Mass. 435, 573 
N.E.2d 495 (1991) (noting that “condominiums are essentially creatures of statute”). Though courts should be guid-
ed generally by common law principles when considering statutory trusts, “[i]n some instances, trust law will offer 
only a starting point, after which courts must go on to ask whether, or to what extent, the language of the statute, its 
structure or its purposes require departing from common-law trust requirements.” Conkright v. Frommert, ––– U.S. 
––––, 130 S.Ct. 1640, 1648, 176 L.Ed.2d 469 (2010) (citing Varity Corp. v. Howe, 516 U.S. 489, 497, 116 S.Ct. 
1065, 134 L.Ed.2d 130 (1996)). The unique, legislatively prescribed characteristics of condominium trusts inform us 
that applying generic common law principles to the Aguilars, as condominium trustees in the context of this 
conveyancing dispute, is inappropriate. 
 

A condominium trust is formed to manage and regulate a condominium. See Mass. Gen. Laws ch. 183A, § 8(i). 
The condominium trust is governed by a declaration of trust and by-laws that establish the obligations and powers of 
the trustees. Under § 10 of the Act, the association may appoint managers to oversee the common affairs of the unit 
owners. Mass. Gen. Laws ch. 183A, § 10. The statute defines “manager” as “the managing agent, [or] the trustees in 
a self-managed condominium ... who performs or renders management or administrative services to the organization 
of unit owners.” Mass. Gen. Laws ch. 183A, § 1. At a minimum, those services must include: procedures for 
maintenance and repair of the common areas, insurance requirements, association meetings and voting rights, han-
dling common expenses, managing reserve funds, and assessing unit owners. See Mass. Gen. Laws ch. 183A, §§ 10 
and 11. 
 

The Act exclusively empowers the condominium trust, and by extension, its trustees, to “conduct litigation and 
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to be subject to suit as to any course of action involving the common areas and facilities or arising out of the en-
forcement of the by-laws, administrative rules or restrictions in the master deed.” See Mass. Gen. Laws ch. 183A, § 
10(b)(4). And it specifically limits the trustees' exposure to personal liability. Under § 13, all claims involving com-
mon areas of the condominium must be brought against the organization, with claims paid first out of common 
funds, and then apportioned to the individual unit owners. Mass. Gen. Laws ch. 183A, § 13. Thus, in the context of a 
condominium trust, the Massachusetts legislature has created a trustee with defined responsibilities and duties and 
with limited personal liability in managing trust affairs. In doing so, it has made condominium trustees akin to cor-
porate officers, and condominium trusts more corporate-like than trust-like in nature.FN3 Consequently, the condo-
minium trustee inhabits a role sufficiently *263 distinct from the trustee's role as an individual as to make applica-
tion of the Kaufman principle (an act of conveyance as trustee sweeps along with it personally owned property, as 
well) inapposite.FN4 
 

FN3. See E. Christopher Kehoe, et al., Trusts in Real Estate Title Practice in Massachusetts (Kathleen M. 
Mitchell, Esq. et al. eds., 2d ed. 2010). 

 
FN4. We pause here to note, as well, that the Kaufman result placed title in the same hands as those indi-
cated by a search of the real property records, with no break in the chain of title. Here, in a context where 
the legislature has worked to establish some degree of predictability and regularity, applying Kaufman's 
teaching would result in a break of the record title chain. 

 
CONCLUSION 

We thus conclude that the court's application of Kaufman's rationale to validate the conveyances at issue was er-
ror. Because the defendants have raised sundry equitable defenses which the bankruptcy judge did not assay, we will 
remand the matter for further consideration including, perhaps, the taking of additional evidence. We therefore VA-
CATE the judgment and REMAND this matter to the bankruptcy court for further proceedings. 
 
1st Cir.BAP (Mass.),2011. 
In re Aguilar 
450 B.R. 258, 65 Collier Bankr.Cas.2d 1018 
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